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MIMORADNE VYDRZENI NEMOVITOSTI
aneb jak na letite lezaky
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DrzZite lIéta kus pozemku napsany v katastru
na jinou osobu a ,neda se s tim hnout“? Ve
skutecnosti se da. Pokud jej drZite alespon
20 let, muZe pomoci institut mimoradné-
ho vydrzZeni. Neni Uplné jednoduché se jej
u soudu domoci, ale pokud se to podafri,
je mozné docilit pFifknuti dané nemovitos-
ti do vaseho vlastnictvi. To plati, i pokud
neméte k dispozici mnoho dokladi o tzv.
.dobré vife“, Ze jste vlastnikem byli jiz dFi-
ve. Dokonce je mozné, aby nedostatek ,ka-
tastralniho viastnictvi“ nebyl ani pfekazkou
prodeje nemovitosti tieti osobé.

Podminky fadného a mimoradného
vydrzeni nemovité véci

Podstatou fadného vydrzeni je, Zze pokud pocti-
vy drzitel 10 let v dobré vife uzivd nemovitost
jako svou vlastni, tak tuto nemovitost nabude
do vlastnictvi. Kromé 10 let faktického uzivani je
vSak nutné prokazat i dalSi okolnosti, zejména ze
je drzba (a) fadna, ktera se zaklada na pravnim
davodu (napfiklad na smlouvé, ktera je sice ne-
platna, ale drzitel Zije v pfesvédceni o jeji plat-
nosti); (b) poctiva, kdy drzitel poctivé véfi, Ze mu
véc nalezi; a (c) prava, kdy k drzbé nedoslo na
zakladé vetfeni, vioudéni potajmu &i Isti.

Obcansky zakonik pak vedle fadného vydrzeni
definuje i institut mimoradného vydrzeni. U toho
jiz odpada pozadavek stanoveny pod pism. (a),
tedy Ze drzba se musi zakladat na pravnim du-
vodu. Plati, Ze pokud uplyne doba dvojnasobné

dlouha oproti vydrzeni fadnému (u nemovitosti je
tedy potfeba nejméné 20 let), je tato véc vydrze-
na i tehdy, jestlize se drzba nezaklada na kon-
krétnim pravnim dlivodu (tj. napt. neni k dispozi-
ci viibec Zadna smlouva). Tato podminka neplati,
pouze pokud se prokaze nepoctivy umysl drzby.

Nejvyssi soud v lonském roce ve svém roz-
hodnuti zavazné vylozil pozadavek (b), tedy na
poctivou drzbu. Tento byl dfive nékterymi prav-
niky povazovan za problematicky, protoze mohl
»zadnimi vratky“ vracet do hry pozadavek dobré
viry optené o pravni divod. Nicméné, tyto oba-
vy zfejmé pominuly. Nejvy$si soud konstatoval,
Ze pfi posouzeni neni potfeba prokazovat pocti-
vost drzby, ale nikoli nepoctivy umysl. Slovy
soudu: K naplnéni takové drzby postaci drz-
ba v presvédceni, Ze se ji neplisobi nikomu
ujma... Samotny nikoliv nepoctivy umysl se
nemusi zménit v umysl nepoctivy jen tim,
Ze drzitel zjisti okolnosti, ze kterych se po-
dava, ze vlastnikem véci je ve skutecnosti
nékdo jiny.“

Toto rozhodnuti prilomoveé zménilo dosavadni
nahlizeni na nepoctivou drzbu. Pokud se drzitel
dozvedél, ze drzi nemovitou véc neopravnéng,
mélo se dfive za to, Ze takova skute¢nost ma za
nasledek zanik jeho dobré viry. | pokud by drzitel
subjektivné nadale véfil, Ze drzi véc opravnéng,
nemohli bychom jiz hovofit o dobré vife, protoze
v drziteli jiz jednou byly vzbuzeny pochybnosti
0 drzbé a pfi posouzeni by vlbec nezélezelo,
jak moc velké tyto pochybnosti byly. Rozhodnuti
tedy vyrazné pfispélo k vySSi mife pravni jistoty
pfi posouzeni mimoradného vydrzeni.

Jak posuzovat pfipadné pochybnosti drzitele
a kde jsou hranice, kde se z pochybnosti sta-
va nepoctivy umysl Ci lest, je otazka oteviena.




law

EXTRAORDINARY PRESCRIPTION of immovable
property or how to deal with old problems

Authors:

Martin Raz, M.Jur.,

Partner, HAVEL & PARTNERS
Dominika Hrebackova,

Junior Associate, HAVEL & PARTNERS

Have you been using a piece of land that
is however registered in another per-
son‘s name? For years and you ,can‘t do
anything about it“? Actually, it is now pos-
sible. If you have been a landholder for at
least 20 years, the institution of “extraor-
dinary prescription” (usucapion) can help.
It's not exactly easy to achieve it in court,
but if you do, you can have the respective
property registered as your ownership. This
is true even if you don‘t have much evidence
of ,good faith“ into being always the own-

Mgr. Martin R&z, M.Jur., partner,
HAVEL & PARTNERS

er. It is even possible the lack of ,,cadastral
ownership“ won’t become a barrier to the
sale of property to a third party.

Conditions for ordinary and
extraordinary prescription

of immovable property

The essence of ordinary prescription is that if an
honest holder uses the immovable property as
his own in good faith for ten years, he acquires
ownership of the immovable property. However,
in addition to the ten years of actual use, other
circumstances must be proved, namely that the
possession is (a) regular, which means based on
a legal title; (b) honest, where the holder honest-
ly believes that the property belongs to him; and
(c) genuine, where the possession is not due to
intrusion, clandestine assumption, or fraud.

Dominika Hfebackova, Junior Associate,
HAVEL & PARTNERS
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CONNECTED THROUGH SUCCESS

In addition to ordinary prescription, the Civil
Code defines the institution of extraordinary pre-
scription where the requirement under (a), i.e.,
that possession must be based on a legal title, is
no longer applicable. If the period is twice as long
as the normal period of possession (i.e. at least
20 years for immovable property), the property
is acquired even if the possession is not based
on a specific legal title (i.e. there is no contract
at all). This condition does not apply only if a dis-
honest intention to possession is proven.

The Supreme Court in its decision last year gave
a binding interpretation of requirement (b), the
requirement of honest possession. This had pre-
viously been considered problematic by some
lawyers, because it could “backdoor” the require-
ment of good faith based on legal title. However,
these concerns appear to have been dispelled.
The Supreme Court has stated that it is not nec-
essary to prove honest possession, but not dis-
honest intent, in order to make the assessment.
In the Supreme Court’s words: “To complete
such possession, it suffices if the possession
is with conviction no one is harmed there-
by... The non-dishonest intent does not neces-
sarily become dishonest only because the
possessor finds out about circumstances,
which lead to conclusion that the owner of
the property is actually somebody else.”

This decision was a breakthrough as regards the
previous views on dishonest possession. Until
the Supreme court decision, if the possessor
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Instruktivni v8ak mGzZe byt série rozhodnuti
Nejvyssiho soudu tykajici se tzv. omluvitel-
nych omyld.

V pfipadé omluvitelného omylu soudy dovozuiji,
Ze se neposuzuje pouze s ohledem na moment
vyvolani pochybnosti o pravé drzbé. Dle judika-
tury jsou podstatnd i dalSi kritéria, zejména (i)
posouzeni konkrétni situace s ohledem na po-
mér vyméry pozemk, tvar a umisténi pozemku
nebo oploceni; (ii) uzivani prava predchiidcem,
tedy zapodteni vydrzeci doby pfedchlidce, ktery
drzel véc ,nikoliv v nepoctivém umyslu®; (iii) dlou-
hodobé trpéni sousedem; (iv) zda Zalobce platil
dan z nemovitosti za celek; (v) pfipadné uvedeni
v omyl znalcem nebo statnim organem.

Zjisténi problematické drzby az pfi
zamySleném prodeji nemovitosti
Pokud drZitel tésné pfed zamySlenym prodejem
zjisti, Ze neni opravnén prodat ¢ast pozemku,
protoze jej dle katastru nemovitosti nevlastni, na-
stava problém. Katastr nemovitosti pochopitelné
nezapiSe prevod nemovitosti, je-li pfevodcem
kdokoliv jiny nez zapsany vlastnik. Pokud neni
v takovém pfipadé mozna dohoda stran s ,kata-
stralnim vlastnikem* nebo pokud neni pro doho-
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du €asovy ¢&i finan¢ni prostor, jsou v zasadé ffi
moznosti, jak mGze prodavajici dale postupovat.

Bud' proda pouze ¢ast pozemku, ktera mu dle
katastru nalezi. Nebo poda Zalobu na mimo-
fadné vydrzeni a odlozi cely prodej do té doby,
nez soud pravomocné rozhodne, pfi¢emz v této
varianté mize uzaviit s koupéchtivym alespon
smlouvu o smlouvé budouci. To je postup kon-
zervativni a vyhodnéjsi pro kupuijiciho.

Alternativné ale prodavajici také mlize prevést
kupujicimu ¢ast pozemku, ktera mu dle katast-
ru nalezi, ale zaroven vyjadfit i vlli pfevést ¢ast,
kterou dle katastru nevlastni, a novy nabyvatel
pak sam poda Zalobu i na zbylou, prodavajicim
katastralné ,nevlastnénou* ¢ast. Tato varianta je
obecné vyhodnéjsi pro prodavajiciho, nenese ri-
zika spojend se soudnim sporem.

Je ale tfeba opravdu velké opatrnosti, aby do-
Slo k preciznimu vyjadreni nalezitosti smlouvy,
pfesné v podobé vyzadované rigidnimi katas-
trélnimi predpisy. Jinak by pfevod ,neproble-
matické c¢asti“ pozemkl také nemusel byt do
katastru nemovitosti zapsan pro zdanlivou ne-
urcitost smlouvy.

Pravné funkéni pfitom neni zdanlivé atraktivni va-
rianta, ktera jisté kupujiciho napadne, tj. Ze by se
ihned pfevedla jenom neproblematicka ¢ast po-
zemku, vedle ¢ehoz by se plivodni prodavajici do-
mahal Zalobou zbytku a teprve, az jej ziska, pre-
vedI by jej rovnéz. Dvody tkvi v procesnim pravu.

Jak je shora naznaceno, mimoradné vydrzeni se
uplatiiuje Zalobou na uréeni viastnického prava.
V pfipadném sporu by vyraznym podpurnym ar-
gumentem mélo byt pfedevSim to, Zze vydrzena
nemovita véc tvofi jediny hospodarsky a funkéni
celek spole¢né s pravoplatné vlastnénou nemovi-
tou véci napt. s ohledem na oploceni, hrazeni dané,
podobnosti terénu &i zanedbatelné velikosti. Pokud
naopak ke dni soudniho rozhodnuti takovy celek
nebude existovat, je dost mozné, ze to povede k za-
mitnuti Zaloby i pfesto, Ze jina kritéria byla spinéna.

Vyzaduje se totiz, aby zalobce Uspésné prokazal
tzv. naléhavy pravni zajem a aktivni vécnou legiti-
maci, jinak musi byt zamitnuta. Oba tyto instituty Ize
popisovat pomérné dlouze, z hlediska tohoto ¢lanku
je v8ak dlezity jen dlsledek, ze (Usp&Snym) Zalob-
cem nemUze byt osoba, ktera neni viastnikem, nebo
jim ke dni rozhodnuti soudu jiz nebude. Jinymi slovy:
kdo prodal ,neproblematickou” ¢ast pozemku, jiz
zpravidla nebude v postaveni, kdy by mohl tfeti stra-
nu Zalovat o zbytek — to jiz musi novy kupujijici.

Zaver

Jak je ze shora uvedeného patrné, mimoradné
vydrzeni je spojeno s nékolika interpretacnimi
obtizemi a nezanedbatelnym stupném nejistoty.
Presto vSak predstavuje mimoradné atraktivni na-
stroj, jak se zbavit “letitych lezakd“. A povazujeme
za pomérné jisté, ze Casem bude dostupna soudni
praxe tykajici se tohoto institutu vyrazné pfibyvat.

Autor: HAVEL & PARTNERS
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learned that he was holding the property wrong-
fully, this was considered to extinguish his good
faith immediately. Thus, even if the holder sub-
jectively continued to believe that he was hold-
ing the immovable property rightfully, we could
no longer speak of good faith, because doubts
about possession had already been raised in the
holder and it would not matter how great those
doubts were. The decision has therefore con-
tributed significantly to a greater degree of legal
certainty in the assessment of extraordinary pre-
scription.

How to judge the possessor’s eventual doubts
and where are the boundaries when that doubt
becomes dishonest intent or subterfuge is an
open question. However, a series of Supreme
Court decisions on so-called excusable mis-
takes may be instructive.

In the case of excusable mistake, the courts
have inferred that this is not adjudged only with
respect to the moment when the doubt of true
possession arises. According to the case law,
other criteria are also relevant, in particular (i)
the assessment of the specific situation with
regard to the proportion of the land area, the
shape and location of the land or the fence;
(ii) the use of the right by the predecessor,
i.e. the crediting of the retention period of the
predecessor who held the property “not in bad
faith”; (iii) the neighbour’s long tolerance of the
holder’s use; (iv) whether the claimant paid
property tax for the whole; (v) any misrepre-
sentation by an expert (assessor) or a govern-
ment authority.

Discovery of problematic possession
at the time of the intended sale of the
immovable property

If it is just before the intended sale that the pos-
sessor discovers he is not entitled to sell part of
the land because he does not own it according to
the Land Registry, a problem arises. Of course,
the Land Registry Authority will not register the
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transfer of immovable property if the transferor is
anyone other than the registered owner.

If an agreement between the parties and the
“cadastral owner” is not possible, or if there is no
time or financial space for such an agreement,
there are basically three options for the seller.
He could sell only the part of the land that be-
longs to him according to the Land Registry. Or
he could file a lawsuit and postpone the entire
sale until the court makes a final decision on the
extraordinary prescription, in which case he can
at least conclude a future contract with the buyer.
This is a conservative variant, advantageous for
the buyer. Alternatively, however, the seller could
transfer the part of the land that belongs to him
according to the Land Registry to the buyer, but
at the same time, express the will to transfer the
part that he does not own according to the Land
Registry - and the new buyer will then file a law-
suit for this remaining part, not “owned” by the
seller. This variant is generally more advanta-
geous for the seller, as he will not need to bear
litigation risks. However, really extraordinary
care must be taken in the contract formulation,
comprising all the proper necessities in the form
required by the rigid Land Registry regulations.
Otherwise, the registration of transfer of the “un-

problematic part” of land could be rejected for
perceived uncertainty of contract.

A seemingly attractive option that will certainly
be thought about by the buyer, i.e., buying only
the “unproblematic” part of the property now and
letting the seller litigate for the remainder (to be
also transferred, but only when obtained by the
seller), does not function legally. Reasons reside
in the law of civil procedure.

As indicated above, extraordinary prescription
is generally asserted by court action for the de-
termination of ownership. In a potential dispute,
a significant supporting argument should be
that the prescribed property forms a single eco-
nomic and functional unit together with the le-
gally owned property, e.g. with regard to fencing,
tax payments, similarities in terrain or negligible
size. If, contrary to the above, such a unit no lon-
ger exists at the date of the decision, it is quite
possible that this will lead to the dismissal of the
action, even though the other criteria have been
met. It is required the claimant successfully dem-
onstrates so called compelling legal interest and
active legal standing, otherwise the action must
be dismissed. Both of these institutes could be
described for a long time, but what matters for the
purposes of this article is the consequence, that
no claimant can succeed, if he is not the owner
to date of the court’s decision. In other words: he
who sold the “unproblematic” part of the property
is usually no longer in position to sue third parties
for the remainder — the buyer has to do that.

Conclusion

As can be seen from the foregoing, extraordinary
prescription involves several interpretative diffi-
culties and a not inconsiderable degree of uncer-
tainty. Nevertheless, it is an extremely attractive
tool to get rid of old problems. And we consider it
reasonably certain that the available case law on
this institution will increase significantly over time.
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