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ZVYSUJICI SE STAVEBNI NAKLADY -
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Faktord, které vyrazné ovlivriuji vysi staveb-
nich nakladd, je mnoho - neustéle se zvysu-
jici inflace, nedostatek stavebnich materiald,
rostouci ceny energii, nedostatek pracovni
sily ve stavebnictvi a v neposledni radé téz
valka rozpoutana ruskou agresi na Ukrajiné.
Nechcete-li se tedy v pribéhu stavby dockat
neprijemného prekvapeni, Ze kviili rostoucim
nakladim jako stavebni firma na zakézce
prodélate, nebo naopak jako zakaznik zapla-
tite pfemrsténou cenu, doporuc¢ujeme vhod-
né zohlednit rist cen ve smlouvach.

myslete na ne pri uzavirani smi

Zajmy smluvnich stran ohledné ceny, za kte-
rou ma byt stavba realizovana, jsou odliSné.
Objednatel ma zajem, aby byla stavba prove-
dena a dokoncena za cenu, ktera byla pdvodné
sjednana ve smlouvé, a tedy aby se tato cena
dale nijak nezvySovala. Naopak zéjmem zhoto-
vitele je, aby v pfipadé, Ze dojde béhem doby
provadéni stavby ke zvySeni nakladl na realiza-
ci stavby, mohl pozadovat pfiméfené navyseni
ceny dila. Zadny zhotovitel nechce dotovat ob-
jednateli provedeni jeho stavby, a naopak chce
SVou praci provadét se ziskem. Jak tedy zohled-
nit rdst cen ve smlouvach?

Z pohledu zakaznika je to zdanlivé jednoduché.
Staéi mit fixni celkovou cenu (nejlépe vyslovné
prohlaSenou za pevnou ¢&i nepfekrocitelnou),
tedy mit smlouvu bez formulaci typu, ze se cena

uv

materialu urc¢i az dle skute¢nosti, nebo bez ujed-
nani o vy8si moci. Smlouva by také méla obsa-
hovat formulaci, Ze na sebe zhotovitel pfebira
nebezpedi zmény okolnosti (viz nize). Ale nejdu-
lezitéjSi je najit divéryhodného zhotovitele, kte-
rému zalezi na dobré poveésti a smlouvu jen tak

neporusi. A to uz mGze byt mnohem tézsi.

VyssSi moc

Otazkou takeé je, zda si ve smlouvé o dilo mize fir-
ma jako pojistku pfed zvySujicimi se naklady sjed-
nat formulaci o vy88i moci, ¢i nikoliv. Objednatel
zpravidla nestoji o to, aby byla stavba jakkoliv pro-
dluZzovana nebo aby se v pribéhu realizace zvy-
Sila jeji cena. Ujednani tykajici se vy$Si moci tedy
vétsinou slouzi zhotoviteli, nebot zhotovitel je
zpravidla ten, kdo na zakladé udalosti vy$si moci
pozaduje néjaké ulevy, zejména pak prodlouzeni
doby vystavby, nebo pravé zvySeni ceny dila.

Vy38s8i moc Ci force majeure, obvykle chapeme
jako néjaky ,zasah shiry“, a ve starsich anglic-
kych smlouvach dokonce byva nazyvana ,Act of
God*“. NemUzeme tuto situaci ovlivnit, typicky jde
o zivelnou katastrofu. Ve standardnim mezina-
rodnim chapani vyssi moc zprostuje nebo poza-
stavuje plnéni povinnosti (napf. dokoncit stavbu
ve |h(té). Dokud vys$si moc ¢i jeji nasledky trva-
ji, povinnost se neuplatni, takze ji nelze porusit
a nejsou zadné negativni nasledky (pokuty, na-
hrada Skody, ani moznost odstoupeni apod.).

Takovou vy$8i moc ale ¢esky ob&ansky zakonik
nezna, obsahuje jen velmi omezenou vyjimku
z odpovédnosti za Skodu dle §2913/2 (dfive tzv.
okolnosti vylu€ujici odpovédnost); ta ale nema
vlilbec Zadny vliv na dal$i negativni nasledky,
predevsim smluvni pokuty ¢i moznost odstoupe-
ni. Zalezi tedy takika ze 100 % na textu konkrétni
smlouvy, zda a jak se vy$Si moc uplatni.
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There are many factors that significantly
affect the costs of construction - steadily
increasing inflation, shortage of building
materials, rising energy prices, shortage of
labour in the construction industry, and last
but not least the war started by Russian ag-
gression in Ukraine. In order to avoid the un-
pleasant surprise of finding that during the
construction process you as a construction
company will lose out on the contract due
to the rising costs or, on the other hand, as
a customer you will pay an exorbitant price,

Mgr. Martin R&z, M.Jur., partner,
HAVEL & PARTNERS

we recommend that you make adequate pro-
visions for price increases in your contracts.

Construction usually takes many months to com-
plete, or even years in more complicated cases,
and it is very likely that price and cost increases
will still continue during this time. The interests of
the contracting parties as to the price at which
the construction is to be carried out are differ-
ent. The customer wants the construction to be
carried out and completed at the price originally
agreed in the contract, and that price to remain
unaffected. Conversely, the contractor’s interest
is to be able to demand a reasonable increase in
the price of the work if the costs of the construc-
tion increase during the construction period. No
contractor wants to subsidise the construction
for its customer, but rather wants to carry out

Mgr. Jan Splichal, associate,
HAVEL & PARTNERS
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CONNECTED THROUGH SUCCESS

their work at a profit. So how should the price in-
creases be reflected in contracts?

From the customer’s perspective, it seems to be
simple. Just having a total price fixed (preferably
expressly declared as fixed or not to be exceed-
ed), i.e. having a contract not containing formu-
lations such as that the price of the material will
only be determined based on real prices or with-
out force majeure clauses. The contract should
also contain a formulation that the contractor
assumes the risk of a change in circumstances
(see below). But the most important thing is to
find a trustworthy contractor who cares about
its reputation and will not breach the contract so
easily. And this can be much harder.

Force majeure

The question is also whether or not a company
can negotiate a force majeure clause in the con-
tract for work as a safeguard against rising costs.
As a rule, the client does not want the construc-
tion to be prolonged in any way or the price to
increase during the course of the construction.
Therefore, force majeure clauses usually work
for the benefit of the contractor, as the contractor
is usually the one who, based on a force majeure
event, claims some relief, in particular an exten-
sion of the construction period or an increase in
the price of the work.

Force majeure is usually understood as an “act
of God”, as it is often referred to in older con-
tracts in English. It is a situation beyond our
control, typically a natural disaster. In the stan-
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Dle velké vétSiny obvyklych smluvnich ujednani
ale zvy$eni stavebnich nakladd na trhu samo
0 sobé neni vyssi moc. To by musela smlouva
obsahovat ustanoveni, které by na zvy$eni sta-
vebnich nakladd pfimo myslelo.

Inflaéni dolozky

Proto se spi$e pouzivaji rizné inflaéni ¢i indexac-
ni dolozky, které zajistuji automatické, pravidel-
né zvySovani ceny dila podle pfedem uréenych
kritérii odvozenych od aktudlni situace na trhu.
Firmy se tak chrani proti nepfedvidatelnému vy-
voji cen. Uzivani inflanich dolozek ale rozhodné
neni povinné a zalezi na dohodé stran, musi s ni
tedy ve smlouvé souhlasit firma i zakaznik.

Jak by méla takova inflaéni dolozka konkrétné
vypadat, ale nefika zadny zakon. Jde totiz vzdy
o dohodu smluvnich stran, ve smyslu je povole-
no vse, co neni zakazano. DlleZité je pfedevsim
zaméfit se na presnou definici inflace, tedy za
jakych okolnosti maze firma pozadovat uhraze-
ni vy$8i ceny nakladu. V praxi se proto vyuZivaji
indexy cen stavebnich praci, cen stavebnich
dél &i nakladl stavebni vyroby, které pravidel-
né& vydava Cesky statisticky trad. Pfipadné se
ve smlouvach pracuje s oborovymi nebo bur-
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parametry, na zakladé kterych si mohou strany
ur€it pfesny postup.

Inflacni dolozka by méla déle také obsahovat frek-
venci, s jakou se ceny budou pfipadné navySovat.
A znovu zdlezi na smluvnich stranach, jak si tento
parametr nastavi. Pokud fesime ve smlouvé rist
ceny meziro¢né podle primérné roéni miry infla-
ce, je tfeba si uvédomit, Ze vysledky primérné
ro¢ni miry inflace nejsou znamé hned po skoc¢eni
daného roku, ale tfeba az v bfeznu. Pfi soucas-
ném dynamickém vyvoji cen se tak jevi jako vhod-
néjsi zvolit krat&i Casovy Usek pro srovnani. Mlize
to byt kvartalné nebo tfeba i mési¢né.

Inflaéni dolozku si také mizete ve smlouvé na-
stavit tak, Ze se aktivuje automaticky pfi pfekro-
¢eni urcité miry inflace, a muze tak fungovat jako
pojistka proti dynamickym udalostem na trhu.

Podstatna zména okolnosti

Za situace, kdyz bude na poc¢atku sjednana pev-
na cena za provedeni stavby, a v dobé jeji realiza-
ce dojde k vyrazné&jSimu zvySeni stavebnich na-
kladd, by bylo mozné si také poloZit otazku, zda
se jedna o podstatnou zménu okolnosti, &i nikoliv.

Ustanoveni ob&anského zakoniku (§ 1764-1766
a specialné pro smlouvy o dilo § 2620 odst. 2)
pamatuji na situace, kdy se béhem trvani urcité
smlouvy podstatné zmeéni okolnosti. Nicméné, jejich
pouziti je dost narocné. Zména musi nastat az po
uzavfeni smlouvy a dle § 1765 musi vyvolat zvlast

hruby nepomér v pravech a povinnostech stran zne-
vyhodnénim jedné z nich. Dle § 2620 odst. 2 se pak
vyzaduje zcela mimoradna nepfedvidatelna okol-
nost, ktera dokonceni dila podstatné ztézuje.

Pokud jsou tyto podminky naplnény, mize se
smluvni strana, ktera je takovou zménou okol-
nosti nepfiznivé dotéena, domahat u soudu,
aby vztah mezi smluvnimi stranami ,narovnal®
a smlouvu pfiméfené zménil — nebo ji naopak
ukongil. Ustanoveni § 2620 odst. 2 poskytuje
specificky pro smlouvy o dilo i vyslovné pravo na
zvySeni ceny dila.

Zhotovitel vSak pfi odvolavce na vySe uve-
dend ustanoveni narazi na nékolik probléma.
Predevsim, velka ¢ast smiuv jejich pouziti zcela
vylu€uje, napt. formulaci, Ze na sebe zhotovitel
(nebo obé strany) ,pfebira nebezpeli zmeény
okolnosti“. Pokud ustanoveni vylou¢ena nejsou,
je mozné se jich dovolat u soudu jen bezpro-
stfedné poté, co zména nastala; dle § 1766 se
navic ma za to, Ze po 2 mésicich je jiz pozdé.

Dale pak podstatnd zména okolnosti neoprav-
nuje k odlozeni plnéni — jinymi slovy, zhotovitel
nesmi prerusit prace. Také se mu nijak nestavi
Ihaty, nejsou ovlivnény pokuty apod. Pfipadna
Zaloba tak v praxi pfedstavuje ze strany zhoto-
vitele sazku na to, Zze za nékolik let vysoudi po
objednateli navyseni ceny dila, pfipadné jesté
nejistéjsi sazku na to, Ze ziska od soudu néjakou
ulevu ve formé predbézného opatfeni platného
po dobu sporu. Z téchto davodu se sice ,pod-
statnou zménou okolnosti“ ¢asto hrozi v dopi-
sech, &i ji zhotovitel pouziva jako argument pro
,dobrovolné“ navyseni ceny dodatkem ke smlou-
vé, ale na skute¢ny soudni spor dojde malokdy.
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dard international understanding, force majeure
releases from or suspends an obligation (e.g.
to complete construction within a deadline). As
long as the force majeure or its consequences
continue, the obligation does not apply, so it
cannot be breached and there are no adverse
consequences (such as fines, damages, and the
possibility of withdrawal).

However, the Czech Civil Code knows such force
majeure; it contains only a very limited exemp-
tion from liability for damages in Section 2913(2)
(formerly called circumstances excluding liability).
Nevertheless, this has no impact on other ad-
verse consequences, especially contractual pen-
alties or the possibility of withdrawal. It therefore
depends almost 100 % on the text of the specific
contract whether and how force majeure applies.

However, according to the vast majority of com-
mon contractual arrangements, an increase in
construction costs in the market is not in itself
force majeure. That would require the contract
to contain a provision that directly envisages the
increase in construction costs.

Inflation clauses

This is why various inflation or indexation clauses
are more likely to be used, which provide for auto-
matic, regular price increases according to prede-
termined criteria derived from the current market
situation. Companies use this method to protect
themselves against unpredictable price develop-
ments. However, the application of inflation claus-
es is certainly not mandatory and depends on the
agreement of the parties, so both the company
and the customer must agree to it in the contract.

However, no law says what such an inflation
clause should look like. It is always an agreement
between the parties, in the sense that everything
that is not forbidden is permitted. The important
thing is to focus on the exact definition of infla-
tion, i.e. under what circumstances the company
may demand payment of higher cost prices. In

practice, therefore, the construction price, con-
struction work prices or construction production
cost indices are used, which are regularly issued
by the Czech Statistical Office. Alternatively, con-
tracts work with sectoral or stock exchange indi-
ces for the most important items, such as steel
or concrete. These are realistic and concrete
parameters on the basis of which the parties can
determine the exact procedure.

The inflation clause should also include the fre-
quency with which prices will be increased, if
necessary. Again, it is up to the parties how they
set this parameter. If the contract deals with year-
on-year price increases based on the average
annual inflation rate, it should be borne in mind
that the results of the average annual inflation
rate are not known immediately after the end of
the given year, but perhaps only in March. Thus,
with the current dynamic price developments, it
seems preferable to choose a shorter period of
time for comparison. This could be a calendar
quarter or even a month.

The inflation clause can also be defined in the
contract so that it is activated automatically
when a certain inflation rate is exceeded and
can thus work as a safeguard against dynamic
market events.

Material change of circumstances

In a situation where a fixed price is agreed at
the beginning for the construction and the con-
struction costs increase significantly during the
construction period, the question could also be
asked whether or not this is a material change of
circumstances.

The provisions of the Civil Code (Sections
1764-1766 and Section 2620(2) specifically for
contracts for work) provide for situations where
there is a material change in circumstances dur-
ing the term of a contract. However, their applica-
tion is quite challenging. The change must occur
after the execution of the contract and, under

Section 1765, must cause a particularly gross
disproportion in the rights and obligations of the
parties by disadvantaging one of them. Section
2620(2) then requires a wholly extraordinary un-
foreseeable circumstance that makes comple-
tion of the work materially more difficult.

If these conditions are met, the party adversely
affected by such a change in circumstances
may seek in court to “balance out” the relation-
ship between the parties and modify the con-
tract accordingly — or, alternatively, to terminate
it. Section 2620(2) also provides, specifically for
works contracts, an express right to increase the
price of the work.

However, the contractor encounters several
problems when referring to the above provi-
sions. First of all, a large number of contracts
exclude their application altogether, such as by
stating that the contractor (or both parties) “as-
sumes the risk of a change in circumstances”.
If the provisions are not excluded, they can only
be invoked in courtimmediately after the change
has occurred; moreover, under Section 1766, it
is deemed to be too late after 2 months.

Furthermore, a material change in circumstances
does not justify postponement of performance —in
other words, the contractor may not interrupt the
work. Also, the deadlines, penalties, etc. are not
suspended for the contractor. In practice, bringing
an action means a bet for the contractor that in
a few years’ time it will be able to recover an in-
crease in the price of the work from the customer,
or, even more uncertainly, that it will obtain some
relief from the court in the form of a preliminary
measure valid for the duration of the dispute. For
these reasons, although a “material change in cir-
cumstances” is often used as a threat in letters or
by the contractor as an argument for a “voluntary”
price increase by an amendment to the contract,
actual litigation rarely occurs.
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