74

law

BYTOVA DRUZSTVA jako
prostredek investovani do bydleni
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S bytovymi druZstvy si Fada lidi spojuje
staré casy. Jejich c¢lenové spolec¢né vy-
hodné stavéli nové domy s cilem ziskat
byt. Zaroven se bytova druZstva projevila
jako rozumny nastroj pro rozloZeni rizika
nesplaceni uvéru poskytnutého bytové-
mu druZstvu na vystavbu mezi vice lidi.
Aktualni vyvoj a také rostouci ceny nemo-
vitosti ale v posledni dobé znovu vytvari
z druzstevniho vlastnictvi zajimavou alter-
nativu k ndjemnimu bydleni a pro investo-
ry prostredek pro atraktivni investici do
bytovych domd.

Po roce 1989 se bytova druzstva vyuzivala pre-
dev8im k privatizaci méstskych nebo statnich
bytovych fond(i. Dosavadni najemnici vstupovali
do druzstev, aby spole¢né mohli ziskat a splacet
uvér na koupi bytového domu. Jakmile bytové
druzstvo sv(j uvér splatilo, zpravidla pfijalo roz-
hodnuti o pfevodu jednotlivych bytd nebo neby-
tovych prostor do vlastnictvi svych ¢len(.

Pocet druzstevnich bytl ale v poslednich le-
tech klesal, mezi roky 2005-2017 to bylo o vice
nez 40 %. Tento trend a vnimani bytovych druz-
stev jako pfechodové formy k vlastnictvi bytu
vytvafi dojem, Ze prostor pro bytova druzstva se
vyCerpava a béhem nasledujici 20 az 30 let prav-
dépodobné vSechna bytova druzstva zaniknou
a nahradi je spolecenstvi vlastnikl jednotlivych

byt a nebytovych prostor v domé. Piesto se ob-
jevuji iniciativy, které se ted nové snazi potencial
bytovych druzstev vyuzit.

Bytova druzstva a jejich vyhody
Pfevazujicim motivem pro vstup do bytového
druzstva bylo doposud pfedevsim zabezpece-
ni bytové potfeby a nabyti vlastnického prava
k druzstevnimu bytu po splaceni druzstevniho
aveéru. V ramci privatizace bytovych fondld mést
a statu byl tento motiv navic umocnén &asto
i zvyhodnénou kupni cenou za bytovy dim.

Na rozdil od koupé bytu do vlastnictvi je s ¢len-
stvim v bytovém druZstvu spojen také relativ-
né nizky vstupni naklad v podobé zakladniho
a zpravidla dalSiho ¢lenského vkladu. Nasledné
¢len druzstva hradi pravidelnou mésiéni splatku
(tzv. anuitu) svého podilu na celkové nesplace-
né &asti uvéru, kterd se vztahuje k uzivanému
bytu. Druzstevnik tedy neni vlastnikem bytu, ale
jeho uzivatelem. V pfipadé, ze se &len druzstva
dostane do finanénich obtizi, tak mlzZe své ¢len-
stvi uplatné pfevést na jinou osobu (v sou¢asné
dobé muze byt ¢lenem bytového druzstva i prav-
nicka osoba) a ta pak pokracuje ve splaceni zby-
vajici anuity.

Ochrana pred neplatici

Na rozdil od spolecenstvi viastnikd, ktera jako prav-
nické osoby svého druhu vznikaji v domech s byty
nebo nebytovymi prostorami ve vlastnictvi jednotli-
vych osob, ma bytové druzstvo vGéi svym ¢lenim
siln&ji postaveni.V pfipadé podstatného porusova-
ni stanov ze strany ¢lena druzstva, kterym mdize byt
zejména nehrazeni anuitni splatky Uvéru nebo dal-
Sich plateb spojenych s uzivanim bytu, mize bytové
druzstvo svého ¢€lena vylouéit. Uvolnény Elensky
podil pak miZze nabyt novy ¢len, ktery do bytového
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HOUSING COOPERATIVES

as a tool for investing into housing
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A number of people link housing cooperatives
with the old days. It was convenient for their
members to build new buildings together in
order to live in new flats. Simultaneously,
housing cooperatives proved to be a reason-
able tool for split the risk of the failure to repay
the construction loan, which was provided to
the housing cooperative, among more people.
Recent development and rising real estate
prices have once again made cooperative
ownership an appealing alternative to rental
housing, and for investors as a tool for attrac-
tive investments into residential buildings.

After 1989, housing cooperatives were used
mainly for the privatisation of the municipal or
state-owned housing stock. Tenants were join-
ing cooperatives to be able to jointly obtain and
repay a loan for the purchase of their residential
building. As soon as the housing cooperative
repaid the loan, it usually adopted a decision to
transfer individual flats or non-residential prem-
ises into its members’ ownership.

The number of cooperative flats, however, has been
falling in recent years. In 2005-2017, this drop was
over 40 %. This trend and the perception of hous-
ing cooperatives as a transition towards the owner-
ship of a flat gives the impression that the potential
of housing cooperatives is diminishing and that in
the next 20 to 30 years, all the housing cooperatives
are likely to cease to exist and will be replaced by
associations of owners of individual flats and non-
residential premises in the building. In spite of that,
there are new initiatives that are attempting to exploit
the potential of housing cooperatives even today.

Housing cooperatives

and their advantages

So far, the prevailing motivation to join a housing
cooperative has been primarily to accommodate
a housing need and to acquire the ownership title
to a cooperative flat after the repayment of the co-
operative loan. During the privatisation of the flats
owned by municipalities and the state, this motive
was, moreover, often increased thanks to the at-
tractive purchase price of the residential building.

Contrary to the purchase of a flat into one’s own
ownership, membership in a housing coopera-
tive is also associated with relatively low initial
costs in the form of the basic, and often also ad-
ditional, membership contribution of a member.
Members of the cooperative then pay a regu-
lar monthly instalment (annuity) of their share
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in the total unpaid part of the loan linked to the
occupied flat. Thus, the cooperative member is
not the owner of the flat but its user. In the event
a member of the cooperative gets into financial
difficulties, they may gratuitously transfer their
membership to another person (currently, a legal
person may also become a member of a hous-
ing cooperative) who then continues to repay the
remaining annuity.

Protection from defaulters

As opposed to associations of owners, which
are formed as special legal entities in buildings
with residential and non-residential premises
owned by individuals, a housing cooperative has
a stronger position towards its members. If mem-
bers of a cooperative substantially breach the
statutes, e.g. by failure to pay the annuity instal-
ments or to make other payments linked to the
use of their flat, a housing cooperative may ex-
clude such members. Their membership share
can then be acquired by a new member who
joins the housing cooperative on the basis of an
application and the payment of a basic, or possi-
bly additional, membership contribution. Hence,
the other members of the housing cooperative
are protected from defaulters in a better manner
than in associations of owners.

This economic setup is a strength of the housing
cooperative. Taking into account also the rela-
tively informal and fast transfer of the ownership
titte from one member to another, cooperative
flats are a relatively valuable asset. On the other
hand, where membership of a housing coopera-
tive is not linked to the support from the state or
advantageous privatisation of the municipal or
state-owned flats, cooperative ownership be-
comes usually less attractive. This is mainly due
to the fact that banks do not grant loans for the
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druzstva vstoupi na zékladé pfihlasky a uhrazeni
zakladniho, pfipadné dalsiho ¢lenského vkladu. Tim
jsou ostatni Elenové druzstva chranéni proti neplati-
¢lm lépe nez v piipadé spolecenstvi viastnika.

Toto ekonomické nastaveni bytového druzstva je
jeho silnou strankou. Ve spojeni s pomérné ne-
formalnim a rychlym pfevodem &lenského podilu
z jednoho €lena na druhého pfedstavuji druz-
stevni byty i relativné velmi hodnotné aktivum.
Na druhé strané za situace, kdy €lenstvi v byto-
vém druzstvu neni spojeno s podporou ze strany
statu nebo zvyhodnénou privatizaci méstského
nebo bytového fondu, atraktivita druzstevniho
vlastnictvi klesa. Je to dano zejména tim, Ze ban-
ky zatim neposkytuji na nakup €lenského podilu
hypotéku, kde by tento ¢lensky podil byl jedinou
zastavou. Naopak €asto vyzaduji zastavu na dal-
§i nemovitosti zapsané v katastru nemovitosti.

Podpora vystavby druzstevnich byt
presSlapuje na misté

Zvyseni poctu druzstevnich bytd se proto oéekava-
lo v souvislosti s pfijetim zakona &. 378/2005 Sb.,
0 podpore vystavby druZstevnich bytu, ktery vytvoril
pravni ramec pro poskytovani podpory na vystavbu
druzstevnich bytt na tizemi Ceské republiky.

Nafizeni vlady k tomuto zakonu pFepokladalo,
ze dotace podle citovaného zakona muze &i-
nit az 100 000 K¢ na byt a v pfipadé uvéru az
700 000 K& na byt. V praxi se vSak tento zamér
zatim nepodafilo naplnit. V sou¢asné dobé do-
konce Statni fond podpory investic nema pro
tento UcCel vypsany zadny program, ktery by
druzstevni bydleni podporoval.

Urcitou iniciativou, ktera mohla znovuobnovit za-
jem o druzstevni bydleni ve vétsim méfitku, pfed-
stavoval Projekt dostupného druzstevniho bydleni
v hlavnim mésté Praze. Podstata podpory spociva-
la v beziplatném poskytnuti pozemku od hlavniho
mésta pro vystavbu druzstevnich byt(. Pravnim
titulem pro vystavbu domd na pozemcich hlavniho
mésta mélo byt pravo stavby. A byl to zfejmé tento

institut nového ob¢anského zakoniku, ktery zplso-
bil, Ze v dlisledku nejistoty spojené s tim, kdo bude
po uplynuti doby trvani prava stavby vlastnikem
stavby a pozemku pod nim, doposud tento projekt
Rada hlavni mésta Prahy neprojednala. Pfestoze
Projekt dostupného druzstevniho bydleni v Praze
zatim neuspél, mohl by byt inspiraci pro jina mésta
a obce, ktera se na rozdil od Prahy potykaji s odli-
vem svych ob¢anu do vétsich mést.

Druzstevni vystavba

jako alternativa k hypotéce

Pres shora popsané a doposud neuspésné verej-
byty na komerénim zakladé. Druzstevni byty totiz
predstavuiji alternativu k bytdm ve vilastnictvi a jejich
financovani pomoci hypoteénich Gvérd, které pfi
vys$8ich cenach bytu nejsou pro mnohé dostupné.

V téchto projektech ale nenese €len druzstva
riziko, Ze vysokou hypotéku neziska. Usiluje
pouze o profinancovani zakladniho a dalSiho
¢lenského vkladu, jehoz vySe se pohybuje pfi-
blizné kolem 20 % hodnoty druzstevniho bytu.
Zbyvajici ¢ast hodnoty druzstevniho bytu je opét
financovana z uvéru poskytnutého bytovému
druzstvu, na jehoz splaceni se €len druzstva
podili opét formou uUhrady tzv. anuitni splatky.
Oproti Cisté najemnimu bydleni hodnota ¢len-
skych podili v bytovych druzstvech roste v ¢ase
a Cleny druzstva také motivuje fakt, Zze nabude
byt do vlastnictvi po splaceni anuity. Navic oproti
dotovanym druzZstevnim bytim zde neni Zadna
povinna doba, po kterou druzstvo nesmi byty do
vlastnictvi svych ¢len(i pfevadét.

Bytové druzstvo jako

prostiedek pro investici

Silna konkurence na trhu realitnich kancelafi
a prebytek volnych finanénich prostfedkud vytva-
fi prostor pro nové produkty a vyuziti bytovych
druzstev pro pofizovani nemovitosti jako investic.

Nékteré realitni kancelafe pfichazeji se sluzbou,
kdy vytipuji vhodny bytovy dim a ten pak nabyva

llustraéni foto / lllustrative photo

bytové druzstvo zaloZzené pro tento ucel investo-
r( (z €lend). Koupé je opét financovana ¢aste¢né
z ¢lenskych vkladl ¢lend a z vétsi ¢asti z Uvéru.
Realitni kancelaf pak dale mlze obstarat i na-
jemniky, ktefi hradi ¢lenu druzstva ndjemné, jez
mimo jiné pokryva mésiéni anuitni splatku.

V této souvislosti je mozné si polozit otazku, pro¢
si investofi voli formu bytového druzstva, a ne tfe-
ba spole¢nost s ruéenim nebo akciovou spole¢-
nost. DUvodem je ziejmé snadnéjsi poskytovani
vkladl do vlastniho kapitalu druzstva (staci pouze
pfevzit zavazek), zakonem zaruc¢ena pfevoditel-
nost €lenského podilu a kone¢né anonymita.
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purchase of a membership share in a coopera-
tive where this membership share would be the
only pledge. Instead, they often require a pledge
regarding other real estate recorded in the Land
Cadastre.

Support for the construction of co-
operative flats has been stagnating
The adoption of Act No. 378/2005 Sb., on the
Support for the Construction of Cooperative
Flats, which created a legal framework for the
provision of support to the construction of coop-
erative flats in the Czech Republic, was linked to
expectations that the number of cooperative flats
will begin rising.

The government decree implementing the act
expected that the subsidies under the above
act can amount to as much as CZK 100,000 per
flat and as much as CZK 700,000 per flat for
a mortgage. This intention, however, has not
been accomplished so far. Currently, the State

Investment Support Fund does not offer any spe-
cial programme supporting cooperative housing.

Another initiative that could reignite interest in
cooperative housing to a greater extent was the
Project of Affordable Cooperative Housing in the
capital city of Prague. The support was based on
the free of charge provision of plots from the capi-
tal city for the construction of cooperative flats.
The legal title for the construction of the buildings
on Prague’s land plots was the right of superficies.
It was probably as a result of this institute of the
new Civil Code that the uncertainty as to who will
be the owner of the construction and the land plot
under it after the lapse of the right of superficies,
prevented the Prague City Council from discuss-
ing the project. Despite the fact that the Project
of Affordable Cooperative Housing has not been
successful so far in Prague, it could inspire other
towns and villages that, unlike Prague, are facing
an outflow of their citizens to bigger cities.

Cooperative construction

as an alternative to mortgage

Despite the so far unsuccessful public initia-
tives described above, new projects of coopera-
tive flats on a commercial basis are springing up.
Cooperative flats are an alternative to owned flats
financed through mortgages, which are not afford-
able to many people given the higher prices of flats.

Members of a cooperative, however, are not ex-
posed to the high risk of not obtaining a large
mortgage in these projects. They merely ap-
ply for the financing of the basic and additional
membership contribution amounting to approxi-
mately 20 % of the value of the cooperative flat.
The remaining part of the value is, once again,
financed from a loan provided to the housing
cooperative, which the members of the coopera-
tive partly repay through the annuity instalments.
Contrary to purely rental housing, the value of
membership shares in housing cooperatives in-
creases over time and the members of the coop-
erative are also motivated by the fact that they
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will become the owners of the flat once they re-
pay the annuity. Moreover, there is no mandatory
period of time during which the cooperative may
not transfer the flats to the members’ ownership,
contrary to subsidised cooperative flats.

Housing cooperative

as an investment tool

Fierce competition on the real estate agency
market and the surplus of free funding, more-
over, creates space for new products and for the
use of housing cooperatives to acquire real es-
tate as an investment.

Some real estate agencies come up with a ser-
vice where they select a suitable residential
building that will be acquired by the housing co-
operative established for this purpose from the
investors (i.e. the members). The purchase is
again financed partly by members’ contributions
and largely by a loan. The real estate agency
can also procure tenants who will pay rent to the
members of the cooperative, which among other
things, also covers the monthly annuity payment.

In this connection, one may ask why investors
choose the form of a housing cooperative and
not a limited liability company of a joint stock
company. The reason is probably the fact that it
is easier to make a contribution to the coopera-
tive’s equity (it is sufficient to merely accept the
related obligation), transferability of the mem-
bership share guaranteed by law and last but not
least, anonymity of cooperative members.

Author: HAVEL & PARTNERS

77



