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JiZ letos vyznamné ovlivni nemovitostni trh
v Ceské republice novy zdkon o realitnim
zprostredkovani. Do doposud neregulované
oblasti realitniho byznysu totiZ pfinasi novée
poZadavky na realitni zprostfedkovatele
s velkym dopadem na jejich klienty a ucéast-
niky realitniho trhu obecné.

Dlouho diskutovany a nékolik let pfipravovany
zdkon o realitnim zprostfedkovani naby-
de ucinnosti dnem 3. 3. 2020. Obsahuje sice
spouze” 27 paragrafl véetné prechodnych usta-
noveni a ustanoveni ménicich nékteré dalsi sou-

visejici zékony, jeho vyznam je vSak, co se tyce
regulace zprostfedkovani obchodli s nemovi-
tostmi, vpravdé revolu¢ni. Doposud totiz v oblasti
realitniho zprostredkovatelského byznysu zadna
pravni regulace v Ceské republice neexistovala.

Podle diivodové zpravy je zamérem nové pravni
upravy predevsim kultivace podminek pro po-
skytovani realitniho zprostifedkovani. Po vzo-
ru podobnych profesi, jako jsou napt. pojistovaci
zprostfedkovatelé nebo zprostfedkovatelé spotfebi-
telskych Gvérd, nastavuje nova pravni Uprava pod-
minky, za kterych budou moci nemovitostni makléfi
a realitni kancelafe svou ¢innost provozovat.

I. Realitni zprostredkovani

jako vazana zivnost
Realitni zprostfedkovani se v sou€asné dobé
fadi mezi obory ¢innosti nalezejicich do ziv-

nosti ohlaSovaci volné s pfedmétem podnikani
,Vyroba, obchod a sluzby neuvedené v pfilo-
héach &. 1 az 3 zivnostenského zakona“. K ziskani
Zivnostenského opravnéni k provozovani realitni
¢innosti tedy doposud nebylo tfeba splnéni zad-
nych zvlastnich podminek. Nové se v8ak bude
realitni zprostfedkovani fadit mezi zivnosti ohla-
Sovaci vazané, k jejichz vykonu je kromé splnéni
ohlasovaci povinnosti vyzadovana odborna
zpusobilost v podobé urdité urovné vzdélani,
délky praxe nebo profesni zkousky. Do této sku-
piny dnes jiz patfi napfiklad ucetni, restauratofi,
psychologové nebo provozovatelé autoskol.

Na realitni zprostfedkovatele se bude vztahovat
povinnost disponovat (i) magisterskym titulem
v oboru prava, v ekonomickych oborech nebo
stavebnictvi. V téchto pfipadech neni vyzado-
vana predchozi praxe. Podminku odborné zp0-
sobilosti bude nicméné déale mozné spinit taktéz
(i) bakalafskym titulem, jednim rokem praxe
a absolvovanim mezinarodné uznavaného kurzu
se zaméfenim na nemovitosti, (iii) vysokoSkol-
skym, vysS§im odbornym nebo stfednim vzdé-
lanim s maturitni zkouSkou a k tomu tfemi roky
praxe v oboru, pfipadné (iv) slozenim profesni
kvalifikacni zkousky.

Splnéni nové stanovené podminky odborné
zplsobilosti jsou stavajici realitni zpro-
stiedkovatelé povinni dolozit Zivnostenské-
mu Ufadu do 6 mésici od nabyti Gi¢innos-
ti zadkona o realitnim zprostfedkovani, tj. do
3.9.2020. Zaroven s tim musi ohlasit Zivnosten-
skému Ufadu zahajeni vykonu vazané Zzivnosti
sRealitni zprostfedkovani. V opaéném pfipadé
jim opravnéni k poskytovani realitniho zprostred-
kovani zanikne.

Il. Bezuhonnost realitnich
zprostiedkovatelt

Dalsim zvySenym pozadavkem na realitni

zprostfedkovatele bude jejich bezuhonnost.

Bezuhonnym je podle zékona o realitnim zpro-

stfedkovani ten, kdo nebyl pravomocné odsouzen
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This year, the Czech real estate market will
be significantly influenced by a new Real
Estate Brokerage Act. It brings about new
requirements for real estate brokers with
a high impact on their clients and real estate
market participants in the area of the previ-
ously unregulated real estate business.

The Real Estate Brokerage Act, which has
been under discussion and preparation for sever-
al years, will come into effect on 3 March 2020.
Although it contains “only” 27 sections, including
transitional provisions and provisions amending

some other related laws, its significance is truly
revolutionary in terms of regulation of the real es-
tate brokerage business. So far, there has been
no legal regulation in the field of the real estate
brokerage business in the Czech Republic.

According to the explanatory memorandum, the
intention of the new legislation is primarily
to cultivate the conditions for providing real
estate brokerage services. Following the ex-
ample of similar professions, such as insurance
intermediaries or consumer credit intermediar-
ies, the new legislation sets the conditions under
which real estate brokers and real estate agen-
cies will be able to do their business.

I. Real estate brokerage
as a regulated trade
Real estate brokerage is currently ranked among
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the fields of activities classified as a notifiable
unregulated trade with the object of business
“Production, trade and services not listed in
Annexes 1 to 3 to the Trade Licensing Act”. So
far, no special conditions have been required
to obtain a trade licence to operate a real es-
tate business. Under the new legislation, how-
ever, real estate brokerage will be classified as
a notifiable regulated trade which, in addition
to fulfilling the notification obligation, requires
professional qualification in the form of a cer-
tain level of education, length of experience or
professional examination. For example, accoun-
tants, restorers, psychologists or driving school
operators already belong to this group of trades.

Real estate brokers will be required to hold (i)
amaster’s degree in law, economics or construc-
tion. In these cases, previous experience is not
required. Nevertheless, it will also be possible to
meet the condition of professional qualification
by holding (ii) a bachelor's degree, one year of
experience and completion of an internation-
ally recognized real estate course, (iii) univer-
sity, higher vocational or secondary education
with a school-leaving examination and, in addi-
tion, three years’ professional experience, or (iv)
passing a professional qualification examination.

Existing real estate brokers are obliged to docu-
ment the fulfilment of the new condition
for professional qualification to the Trade
Licensing Office within 6 months of the ef-
fective date of the Real Estate Brokerage
Act, i.e. by 3 September 2020. At the same time,
they must notify the Trade Licensing Office of the
commencement of the performance of the regu-
lated trade “Real estate brokerage”. Otherwise,
their trade license to provide real estate broker-
age services will expire.
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pro trestny ¢in spachany umysiné nebo pro trest-
ny ¢€in spachany z nedbalosti v souvislosti s po-
skytovanim realitniho zprostfedkovani. Je-li rea-
litni zprostfedkovatel pravnickou osobou, tato po-
vinnost se vztahne na ¢lena statutarniho organu
a rovnéz skute¢ného majitele.

Kontrola dodrzovani bezuhonnosti realitnich
zprostiedkovatell je svéfena obecnim Zivnos-
tenskym ufaddm. Ty budou opravnény v krajnim
pfipadé zrusit realitnimu zprostfedkovateli Ziv-
nostenské opravnéni.

lll. Povinné profesni pojisténi
a jeho osvédcovani

Dalsi povinnost, kterou zakon realitnim zprostted-
kovatelim nové stanovi, ma podobu povinného
pojisténi. Realitni zprostfedkovatelé budou muset
byt po celou dobu vykonu své &innosti pojisténi
pro pfipad vzniku povinnosti nahradit Ujmu zpG-
sobenou v souvislosti s vykonem své &innosti.
Minimalni pojistné limity jsou nastaveny ve
vysi 1 750 000 Ké na jednu pojistnou uda-
lost a nejméné ve vysi 3 500 000 K& pro pfipad
soubéhu vice pojistnych udalosti v jednom roce.
Spoluucast musi byt sjednana tak, aby neprekro-
¢ila 5 000 K& nebo 1 % z vySe pojistného pinéni.

O sjednani pojistné smlouvy, zméné pojistnych
limitd nebo vysi spolutéasti budou navic mu-
set realitni zprostfedkovatelé vzdy informovat
Ministerstvo pro mistni rozvoj a pfedlozit mu
stejnopis nebo Ufedné ovéfenou kopii pojistné
smlouvy ¢i jejiho dodatku, a to ve Ihité 10 pra-
covnich dnd. Kromé toho pojistku potvrzujici
uzavfeni pojistné smlouvy budou realitni zpro-
stfedkovatelé povinni pfedlozit po pfedchozim
vyzadani i klientovi.

IV. Nalezitosti smlouvy o realitnim
zprostiedkovani

Ugel ginnosti realitnich zprostfedkovatelli spo-

¢iva dle nového zakona vyhradné ve zprostred-

kovani uzavirani realitnich smluv (smluv o nabyti

vlastnického prava k nemovité véci a smluv za-

hrnujicich opravnéni je uzivat), a to na zakladé
smlouvy o realitnim zprostfedkovani uzavirané
mezi realitnimi zprostfedkovateli na jedné strané
a zajemci (klienty) na strané druhé. Zakon pfitom
stanovi urité pozadavky na formu a obsahové
nélezitosti této smlouvy.

Smlouva o realitnim zprostiedkovani musi
byt v prvé fadé pisemna. Alespon obecnym
zpusobem v ni musi byt vymezen pfedmét pre-
vodu nebo uzivani a kupni cena ¢&i najemné.
Smlouva také bude muset vzdy zahrnovat vysi
provize realitniho zprostfedkovatele nebo ales-
pori zpUsob jejiho uréeni. Nesplnéni téchto obsa-
hovych pozadavkl povede k neplatnosti smlou-
vy o realitnim zprostfedkovani. Namitku neplat-
nosti ovSem bude moci vznést pouze klient.

Zakon nove fesi i provazanost smlouvy o realit-
nim zprostfedkovani (mezi klientem a realitnim
zprostfedkovatelem) a realitni smlouvy (uzavi-
rané mezi prodavajicim a kupujicim, resp. na-
jemcem a pronajimatelem). Smlouva o realitnim
zprostfedkovani nebude moci byt obsazena ve
stejné listiné jako realitni smlouva. Kromé toho
ma byt provize splatna zdsadné nejdfive dnem
uzavfeni realitni smlouvy, jejiz zprostfedkova-
ni zajistil pravé realitni zprostfedkovatel. Zakon
nicméné umozfuje, aby mohl narok na provizi
vzniknout jes$té pfede dnem uzavieni realitni
smlouvy, kdy splatnost provize mtize byt va-
zana jiz na obstarani pfilezitosti k uzavfeni
realitni smlouvy.

V. Omezeni ve vztahu
ke spotiebitelim

Ve smlouvé o realitnim zprostfedkovani nebude
nové mozné, aby klient, ktery je spotfebitelem, pre-
vzal povinnost uzaviit realitni smlouvu nebo smlou-
vu o uzavieni budouci realitni smlouvy. Ve vztahu
ke spotfebiteli ani nebude mozné ke splnéni nebo
zajisténi splnéni dluhu pouzit sménku nebo Sek.

Novy zdkon umozriuje sjednani si vyhradniho
zprostfedkovani, kterym bude omezeno pravo

klienta na uzavfeni smlouvy o realitnim zpro-
stfedkovani ohledné stejného pfedmétu s jinym
realitnim zprostfedkovatelem, pfipadné kte-
rym bude vylou¢ena moznost uzavfeni realitni
smlouvy bez soucinnosti realitniho zprostfedko-
vatele. Omezeni zde v8ak pfichazi opét ve vzta-
hu ke spotfebitelim, kdy vyhradni zprostfedko-
vani bude moci byt uzavieno nejdéle na dobu
6 mésicU. Pozitivni zpravou vsak je, Ze tato doba
bude moci byt opakované prodluzovana.

DalSi omezeni ve vztahu ke spotfebiteli je spojeno
se samotnym ukoncenim smlouvy o realitnim zpro-
stfedkovani. Bylo-li realitni zprostfedkovani se
spotiebitelem ujednano na dobu neuréitou,
vypovédni doba muze cCinit nejvyse 1 mésic.
K provizi zakon stanovi, aby ve vztahu ke kliento-
vi — spotfebiteli nepfesahovala zaloha na provizi
vice nez dve tfetiny této ujednané Castky.

VI. PInéni dil€ich informaénich
povinnosti viéi klientdim

Nejpozdéji v den uzavieni smlouvy o realitnim
zprostfedkovani bude muset realitni zpro-
stfedkovatel pfedat klientovi vypis z katas-
tru nemovitosti ve vztahu k nemovité véci,
ktera je pfedmeétem realitniho zprostfedkovani.
Tento vypis nebude moci byt starsi nez 3 pra-
covni dny. Pokud by realitni zprostfedkovatel
porusil povinnost pfedat tento vypis, bude mit
klient pravo odstoupit od smlouvy o realitnim
zprostiedkovani ve |hité do 14 dnll ode dne
jejiho uzavreni.

Realitni zprostfedkovatel bude navic povinen
poskytnout potencialnimu nabyvateli infor-
mace o konkrétnich zavadach a omezenich,
které vaznou na pfedmétu pfevodu nebo pred-
métu uzivani a jez jsou zapsany ve vefejnych
seznamech, stejné jako o téch, o nichz realitni
zprostfedkovatel védél nebo vzhledem ke své
odborné zplsobilosti mél védét. Opét jako v pie-
deslém pfipadé zaklada nesplnéni této infor-
macni povinnosti opravnéni klienta od smlouvy
o realitnim zprostfedkovani odstoupit.
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Il. Clear criminal record
of real estate brokers

Another increased requirement for real estate bro-
kers will be their clear criminal record. Pursuant
to the Real Estate Brokerage Act, a person with
a clear criminal record means a person who has
not been finally convicted of a criminal offense
committed intentionally or for a criminal offense
committed negligently in connection with the pro-
vision of real estate brokerage services. If the real
estate broker is a legal entity, this obligation shall
apply to a member of the statutory body as well as
to the beneficial owner.

Municipal trade licensing offices will be respon-
sible for checking whether real estate brokers
have a clear criminal record or not. As a last re-
sort, they will be entitled to revoke the trade li-
cence of the real estate broker.

lll. Compulsory professional
insurance and its certification

Another obligation newly introduced by the Real
Estate Brokerage Act is compulsory insurance.
Real estate brokers will have to be insured for
the entire duration of their activities in case they
become obliged to compensate for damage
caused in connection with the performance of
their activities. The minimum insurance lim-
its are set at CZK 1,750,000 per claim and at
least CZK 3,500,000 in case of multiple claims
occurring in one year. The deductible must be ar-
ranged so that it does not exceed CZK 5,000 or
1 % of the insurance benefit amount.

In addition, real estate brokers will always have to
inform the Ministry for Regional Development about

llustraéni foto

the conclusion of an insurance contract, the change
in insurance limits or the amount of the deductible
and submit to it a copy or an officially verified copy
of the insurance contract or its amendment within
10 business days. In addition, real estate brokers
will also be required to submit an insurance policy
confirming the conclusion of the insurance contract
to the client upon his/her prior request.

IV. Essentials of a real estate
brokerage contract

Under to the new Act, the purpose of the activi-
ties of real estate brokers is solely to mediate
the conclusion of real estate contracts (con-
tracts for the acquisition of ownership rights
to real estate and contracts concerning the
authorisation to use it), based on real estate
brokerage contracts concluded between real
estate brokers on the one hand and interested
parties (clients) on the other hand. The Act lays
down certain requirements for the form and
content of such contracts.

The real estate brokerage contract must be
primarily in written form. At least in general
terms, it must define the subject matter of the
transfer or use and the purchase price or rent.
The contract must always include the amount of
commission for the real estate broker or at least
the method how it is determined. Failure to meet

these content requirements will invalidate the
real estate brokerage contract. However, only
the client will be able to raise an objection to the
validity of the contract.

The new Act also addresses the interconnection
of the real estate brokerage contract (between
the client and the real estate broker) and the real
estate contract (between the seller and the pur-
chaser, or the tenant and the landlord). The real
estate brokerage contract will not be included in
the same document as the real estate contract.
In addition, the commission is to be payable, in
principle, not earlier than the conclusion date
of the real estate contract, the intermediation
of which was ensured by the real estate broker.
However, the Act allows a claim for commission
to arise before the conclusion date of the real
estate contract when the maturity of the com-
mission can be tied to procuring the oppor-
tunity to conclude the real estate contract.

V. Restrictions in relation
to consumers

In the real estate brokerage contract, it will no
longer be possible for a client who is a consum-
er to assume the obligation to conclude a real
estate contract or a contract for the conclusion
of a future real estate contract. Nor will it be
possible to use a promissory note or check to
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VII. Provadéni uschov kupni ceny
a vedeni evidence uschov

Plvodni navrh zakona vibec nepodital s moz-
nosti provadéni uschov realitnimi zprostfedkova-
teli. Do kone¢ného znéni nové Upravy vSak bylo
zasazeno pozménovacimi navrhy v pribéhu
legislativniho procesu, a realitni zprostfedkova-
telé tak budou moci poskytovat uschovy penéz
za UCelem provedeni plnéni z jimi zprostfedko-
vanych pfevodd nemovitosti, ovéem pfi dodrzeni
fady podminek.

V prvé fadé nebudou realitni zprostfedkovatelé
moci aktivné nabizet klientlm vlastni Uschovu.
K jejimu provedeni jsou formalné opravnéni tepr-
ve na zakladé pisemné zadosti klienta. Realitnim
zprostfedkovatellm je pak v souvislosti s prova-
dénim uschov uloZzena povinnost vést evidenci
uschov, v niz budou zaznamenavat zakonem ur-
¢ené Udaje: Identifika¢ni udaje stran, celkovou East-
ku, dobu trvani uschovy, datum pfijeti penéz a jejich
vydani, ozna€eni Uctu Uschov, ktery musi byt zfizen
samostatné pro kazdého jednotlivého uschovatele.
Smlouva o Uschové bude muset byt uzavfena v pi-
semné formé a penézni prostfedky bude potfeba
ulozit na u€et v bance, pfi¢emz bude povinnosti re-
alitniho zprostfedkovatele informovat banku o tom,
Ze majitelem téchto penéznich prosttedku je tieti
osoba. PFijeti a vydani penéz z Gschovy mize
byt provedeno pouze bezhotovostné, pficemz
o prvni realizované Uschové musi realitni zprostred-
kovatelé informovat zivnostensky urad.

Novy zakon o realitnim zprostfedkovani pfi-
nasi na ¢esky nemovitostni trh mnoho zmén.
Doporucujeme realitnim kancelafim provést
upravy smluv a splnit vSechny regulatorni poza-
davky v zékonnych Ihdtach.

Autor: Havel & Partners
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settle or ensure the settlement of a debt in rela-
tion to the consumer.

The new Act allows for agreeing on exclusive bro-
kerage, which will restrict the client’s right to con-
clude a real estate brokerage contract on the same
subject matter with another real estate broker, or
which will exclude the possibility of concluding
areal estate contract without the cooperation of the
real estate broker. However, the restriction comes
again in relation to consumers, when exclusive
brokerage can be concluded for a maximum of 6
months. The positive news, however, is that this
period can be extended repeatedly.

Another restriction in relation to the consumer is
connected to the termination of the real estate
brokerage contract. If real estate brokerage
with the consumer has been concluded for
an indefinite period, the notice period may
not exceed 1 month. As for the commission,
the new Act stipulates that in relation to the cli-
ent — consumer, the advance on the commission
may not exceed two thirds of the agreed amount.

VL. Fulfilment of partial information
obligations towards clients

No later than on the conclusion date of the real
estate brokerage contract, the real estate broker
will have to submit to the client a Real Property
Register extract in relation to the real estate that
is the subject matter of real estate brokerage. This
extract must not be older than 3 business days. If
the real estate broker breaches the obligation to
submit this extract, the client may withdraw from
the real estate brokerage contract within 14 days
of the date of its conclusion.

In addition, the real estate broker will be obliged
to provide the potential acquirer with infor-
mation on specific defects and restrictions
that are attached to the subject matter of the
transfer or use and which are entered in public
registers, as well as those that the real estate
broker knew or, given his/her professional quali-

fication, should have known. Again, as in the pre-
vious case, failure to comply with this information
obligation establishes the client’s right to with-
draw from the real estate brokerage contract.

VIl. Purchase price escrows and
keeping an escrow register

The original draft Act did not provide for the
possibility of holding escrow by real estate bro-
kers. However, the final wording of the new Act
has been affected by the amendments during
the legislative process, so real estate brokers
will thus be able to hold in escrow funds for the
purpose of performing the real estate transfers
they have mediated, subject to fulfilling several
conditions.

First and foremost, real estate brokers will not be
able to actively offer their own escrow to their cli-
ents. They will formally be authorised to hold such
escrow only upon the client’s written request. In
connection with holding escrows, real estate bro-
kers will then be obliged to keep an escrow
register, in which they shall record the statutory
details: the parties’ identification details, total es-
crow amount, duration of escrow, date of receipt
and release of funds, designation of escrow ac-
count that must be opened for each individual
depositor. The escrow agreement will have to be
made in writing and the funds will need to be de-
posited in a bank account, and it will be the obli-
gation of the real estate broker to inform the bank
that the funds are owned by a third party. Receipt
and release of funds from escrow may only
be executed by wire transfer, while real estate
brokers must inform the trade licensing office
about the first executed escrow.

The new Real Estate Brokerage Act entails many
changes to the Czech real estate market. We rec-
ommend real estate brokers to make adjustments
to their contracts and comply with all regulatory
requirements within the statutory deadlines.
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