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Pravni limity rozvoje
NAJEMNIHO BYDLENI
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Podle aktualnich zprav z rezidenéniho trhu
dochazi ke snizovani tempa ristu cen bytu.
V segmentu luxusnich byti dochazi ke
stagnaci, pfipadné dokonce k poklesu cen.
| pfesto jsou aktualni ceny byti, zejména
ve vétsich méstech, pro mnoho lidi vysoké.
Situaci nepomaha ani skutecnost, Ze doslo
ke zpfisnéni podminek pro ziskani hypoté-
ky, ty se stdvaji méné a méné dostupnymi.

Tato situace vyvolava zvyseny zajem o na-
jemni bydleni. ZvySena poptavka plsobi na vysi

najmu a tim tedy dochazi k rGstu najemného v by-
tech, zejménav Praze. O¢ekava se, ze nagjemné se
bude i nadale zvySovat a zejména najemné v praz-
skych bytech se bude pfiblizovat najemnému ve
vétSich méstech v Némecku nebo Rakousku.

Kombinace téchto a dalSich faktord vede k tomu,
Ze za€ina pribyvat rezidenénich developer-
skych projektt, které nejsou uréeny k prode-
ji kone¢nym uzivatelim, nybrz k pronajmu.
Koncepce najmu pfitom mliZe byt rGzna, od kla-
sického dlouhodobého najmu po stfednédobé
nebo kratkodobé najmy, které mohou byt spoje-
ny s poskytovanim nadstandardnich sluzeb na-
jemctim, napfiklad pravidelny uklid bytu.

Pokud developer zvaZuje realizaci reziden¢niho
projektu uréeného k pronajmu kone€nym uzi-
vatellm, v prvni fadé bude narazet na obtiznou
financovatelnost takového projektu bankami,
vzhledem k vyrazné dlouhodobéjSimu horizontu
splaceni Uvéru oproti klasickému rezidenénimu
projektu uréenému k prodeji.

Pokud se developerovi podafi vyfesit financova-
ni projektu, mél by zvazit i pravni rizika spoje-
na s pronajmem byta.

Zakon poskytuje vyraznou ochranu najemcim
proti pronajimateli a navic pronajimateli mnohdy
znemoznuje, aby si v najemni smlouvé zajistil
lepSi pozici, nez jakou ma podle zakona. K usta-
novenim najemni smlouvy, ktera by zkracovala
najemcova zakonna prava, se totiz nepfihlizi.

Zasadni riziko spojené s najmem bytu je poru-
Seni povinnosti najemce platit najemné. Zakon
totiz pronajimateli neposkytuje efektivni obranu
proti takovému poruSeni a navic znemoznuje
pouziti mechanismda, které jsou pro takové po-
ruSeni obvyklé v jinych typech najmu (napfiklad
v pronajmech kancelafskych, retailovych nebo
skladovych prostor).

Zakon zejména zakazuje, aby jistota poskytnuta
najemcem pronajimateli k zajisténi plateb na-
jemného byla vy$si nez trojnasobek mési¢niho
najemného. Zaroven stanovi, Ze pronajimatel
je opravnén najem vypovédeét, kdyZz je najem-
ce v prodleni s Uhradou najemného a nakladi
na sluzby za dobu alesponi tfi mésicl. Je tedy
zifejmé, Ze pronajimatel mize najem vypovedét
az v okamziku, kdy poskytnuta jistota neposta-
¢uje k uhradé dluzného najemného a poplatk
za sluzby. K pfedani bytu pronajimateli navic
miZze dojit ve IhGté, ktera mize byt dlouha az
jeden mésic od dorucéeni vypovédi, aniz by na-
jemce porusil zakon. Tato zakonna ustanoveni
maji pfednost pfed smlouvou. Pokud by tedy ve
smlouvé bylo dohodnuto néco jiného (vyhodnéj-
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Legal restrictions on the
DEVELOPMENT OF RENTAL HOUSING
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The latest news from the residential market
assert that the apartment price growth rate is
slowing down. The prices in the luxury apart-
ment segment are stagnating or even drop-
ping. Yet, the current prices of apartments
especially in larger towns are still too high for
many people. The situation is even worse given
the tightening of the terms for getting a mort-
gage, making mortgage loans less accessible.

This trend spurs the demand for rental housing.
Higher demand increases rents for apartments,
especially in Prague. Rents are expected to keep
rising, and particularly in Prague apartments, the
rent level will be getting closer to that in larger
towns in Germany or Austria.

Together with other factors, this leads to an in-
creasing number of residential development
projects that are not intended for sale to end users
but for rent. There might be a number of various
letting concepts — from standard long-term rents to
mid-term or short-term rents, which may be linked
to the provision of above-standard services to ten-
ants, e.g. regular apartment cleaning services.

Developers who are considering residential
projects for rent to end users will first of all have
to face the reluctance of banks to finance such
projects given the significantly longer repayment
period as opposed to standard residential proj-
ects intended for sale.

If developers manage to obtain financing for their
projects, they should also consider legal risks
associated with residential lease.

HAVEL & PARTNERS

CONNECTED THROUGH SUCCESS

Compared to landlords, tenants are significantly
more protected by law. Landlords are not even al-
lowed to secure a more enhanced position for them-
selves in lease agreements than that granted to
them by law. Provisions in a lease contract restricting
tenant’s statutory rights are not taken into account.

The key risk associated with residential lease
is when tenants breach their duty to pay rent. In
fact, the law does not provide the landlords with
an efficient defence against such breach and
does not even allow them to use standard mech-
anisms applicable in the event of such breach
in other types of leases (lease of office, retail or
warehouse premises).

Namely, the law does not allow the security de-
posit the tenant provides to the landlord to se-
cure rent payments to be higher than three times
the monthly rent. At the same time, the law lays
down that the landlord is entitled to terminate the
lease by notice if the tenant defaults on the pay-
ment of their rent and the service charges for at
least three months. Evidently, the landlord may
terminate the lease by notice only at the mo-
ment when the security deposit provided in not
sufficient to cover the overdue rent and service
charges. Furthermore, the apartment can be
handed over to the landlord within a period of up
to one month of the service of the notice, without
the tenant’s breaking the law in any way.

These statutory provisions take precedence
over an agreement. In other words, if an agree-
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Siho pro pronajimatele), nebylo by mozné tako-
vé ujednani platné pouzit. Aktualné se zvySuje
poptavka po zajisténi povinnosti najemce notar-
skym zapisem s dolozkou pfimé vykonatelnosti,
ale toto feSeni ma své limity, je nakladné a u na-
jemct mize vyvolavat negativni emoce. Jako
mozné feSeni se také nabizi uzavirani najemnich
smluv jen na dobu tfi mésicu s pfipadnym pro-
dluzovanim, ale zejména u dlouhodobych najmu
toto neni prilis praktické.

Zakon dale znemozfuje, aby jakakoli povin-
nost najemce byla utvrzena smluvni pokutou.
Smluvni pokutou tedy nelze sankcionovat nejen
neplaceni ndjemného nebo poplatkd za sluzby,
ale ani napfiklad povinnost vyklidit a pfedat byt
po ukonéeni najmu. Zakon pfitom stanovi, ze
v pfipadé prodleni najemce s vyklizenim bytu
nalezi pronajimateli po dobu takového prodleni
pouze Castka ve vysi sjednaného najemného. Je
zjevné, Ze Uhrada v takové vysi neplsobi jako
sankce, ale jen jako kompenzace uslého najem-
ného. Najemce tim neni motivovan byt skute¢né
vyklidit a pfedat pronajimateli.

Zajimava je také otazka indexace najemného za
uzivani bytu. Podle zékona je pronajimatel oprav-
nén pozadovat zvySeni najemného na uroveri
obvyklého najemného v daném misté a Case,
maximalné vSak o 20 % za tfi roky. V najemni
smlouve Ize toto navySovani sjednat i odchylné.
V takovém pfipadé vSak plati pouze ustanoveni
najemni smlouvy. Podle aktualni judikatury je
tak uvedené zakonné pravo pronajimatele na
navySovani najemného vylou¢eno i v pfipadé,
Ze v najemni smlouvé je sjednana indexace na-
jemného. Podle zakona ma najemce obdobné
zakonné pravo pozadovat snizeni najemného na
uroven obvyklého najemného. Toto pravo najem-
ce by standardni indexaci sjednanou ve smlouvé
zfejmé nebylo dotéeno.

Samostatnou kategorii jsou divody pro ukonce-
ni najmu pronajimatelem. Tyto dlivody jsou sta-
noveny v zakoné a nelze je smluvné rozsifovat.
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Zakonné dlavody pro ukonéeni najmu pronaji-
matelem jsou pfitom znaéné limitované. Z tohoto
ddvodu je jiz bézna praxe uzavirani najemnich
smiuv k bytu na dobu uréitou, zpravidla na dobu
jednoho roku s moznosti pfipadného prodlouzeni.

| pfes uvedené pravni limity najmu bytu lze
oCekavat, Zze v budoucnu budou pfibyvat re-
zidenéni developerské projekty uréené k na-
jemnimu bydleni. Komeréni ndjemni bydleni by
vSak nemélo byt feSenim bytové krize. Spise
by se mélo usilovat o vétsi podporu vystavby.

Zakladnim prostfedkem podpory vystavby by
pfitom bylo zjednodu$eni povolovacich fizeni.
Toho by mohlo byt dosazeno zejména pfijetim
nového stavebniho zakona.
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ment laid down different provisions (more ad-
vantageous to the landlord), the provisions
could not be validly applied. Currently, there is
a rising demand among landlords to secure the
obligations of the tenant by a notarial deed that
includes a direct enforceability clause. This solu-
tion, however, has its limits — it is costly and may
arouse negative feelings among tenants. A pos-
sible solution lies in making lease agreements
for the term of three months with the possibility of
renewals, but this is not very practical especially
with long-term rents.
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The law also forbids confirming any tenant’s ob-
ligation by a contractual fine. It is therefore not
possible to apply contractual fines to defaults
on rental or service charges payments or for in-
stance on the duty to vacate and hand over the
apartment after the end of the lease period. The
law in fact stipulates that in the event of default
on vacating the apartment, the landlord is merely
entitled to receive an amount equalling the rent
due for the period of default. Obviously, the
amount paid is not a sanction but merely a com-
pensation for the lost rent. It does not motivate
the tenant to actually vacate and hand over the
apartment to the landlord.

Another issue worth mentioning is the indexation
of rent paid for the apartment. Under the law, the
landlord is entitled to request an increased rent
to the level of usual rent at the given location and
time but no more than by 20 % in the period of
three years. This increase can be laid down in
the lease at variance with the above provisions in
which case only the provisions of the lease agree-
ment apply. According to the latest case law, how-
ever, the landlord’s statutory right to increase the
rent is excluded also in case the lease contains
rent indexing provisions. According to the law, the

tenant has similar statutory right to request a de-
crease in rent to the usual level. The tenants’ right
would not be likely to affect the standard rent in-
dexing provisions in the lease agreement.

The grounds for terminating the lease by the
landlord are a different topic. These grounds
are laid down by law and cannot be expanded
in an agreement. Statutory grounds for terminat-
ing a lease by the landlord are rather limited. For
that reason, it has become a common practice
that residential lease agreements for a fixed term
tend to be concluded for one year with the pos-
sibility of renewal.

Despite the above legal restrictions on residen-
tial lease, residential developer projects for rental
housing can be expected to be more common in
the future. Commercial rental housing should clear-
ly not be the solution to the housing crisis. Instead,
what should be done is greater support to housing
construction projects. Development projects could
be primarily supported through simplification of ap-
proval proceedings. That could be achieved in par-
ticular by adopting a new building act.
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